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She now seeks to rescind the sale. Held, that she could not rescind. O'Neile 
V. Ternes, et al. (1903), — Wash. — 73 Pac. Rep. 692. 

The decision is on the principle laid down in the American and English 
Enc. of Law, which the court cites with approval, that "it," i. e., the doc- 
trine that directors are trustees of stockholders, ' 'does not apply to their 
private dealings with stockholders or others, though in such dealings they 
take advantage of knowledge gained through their oflScial positions " 21 
Am. & Eng. Enc. of Law (2d Ed.) 898. The holding in Oliver v. Oliver, 
(see preceding note) is directly contrary to this doctrine, but the Court in 
this case considers it the settled rule of the modern authorities. 

Courts — Limited Jurisdiction — Effect of Countbrci<aim.— The 
constitution of the State of New York fixes the jurisdiction of county courts 
in cases for the recovery of money only to those wherein the demand for 
judgment does not exceed $2,000. Plaintiff sued on contract in the county 
court for a balance due of about $900. Defendant interposed a counterclaim 
of $30,000, to which plaintiff demuried on the ground that the couit had no 
jurisdiction of a counterclaim in excess of $2,000. The Appellate Division of 
the Supreme Court upheld the demurrer, but their judgment was reversed by 
the Court of Appeals, which Held, that the general jurisdiction of county 
courts to entertain common law actions where the demand for judgment in 
the complaint does not exceed $2,000, carries with it the power to try and 
render judgment upon any counterclaim that the defendant may plead in his 
answer to the cause of action stated in the complaint. Howard Iron Works 
V. Elevating Co. (1903), — N. Y. — , 68 N. E. Rep. 66. 

We have been unable to find any case which directly supports the above 
holding. The decision itself cites no authorities except Hawley v. Whalen, 
64 Hun. 550, 19 N. Y. Supp. 521, which holds that a county court in fore- 
closure proceedings may enter a decree for a deficiency without regard to its 
amount; and Hunt v. Chapman, 51 N. Y. 555 and Bathgate v Haskins, 59 
N. Y. 533, which hold that a defendant may interpose any counterclaim 
which he may have to such deficiency. The question involved in this case 
has given rise to a great diversity of ruling in various jurisdictions in this 
country. By weight of authority we believe the rule to be as follows : Where 
the jurisdiction of a court is limited to demands of a certain amount, if the 
plaintiff has brought a case within that amount, the court has no jurisdiction 
to try a counterclaim in excess of that amount interposed by the defendant, 
and the same may be defeated on demurrer. General Electric Co. v. Wil- 
liams, 123 N. C. 51, 31 S. E. Rep. 288; Martin v. Eastman, 109 Wis. 286, 85 
N. W. Rep. 359; Bunch y. Potts, 57 Ark. 257, 21 S. W. Rep. 437; Griswold 
V. Pieratt, 110 Cal. 259, 42 Pac. Rep. 820. In South Carolina, it was held 
in Haygood v. Boney, 43 S. C. 63, 20 S. E. Rep. 803, that the introduction 
of a counterclaim for an amount in excess ol $100, the jurisdictional limit of 
a justices court, would onst the court of jurisdiction of the cause. A still 
different conclusion was reached in the United States District Court for 
Alaska, Bennett v. Forrest, 69 Fed. 421, where it was held that a counter- 
claim in excess of the court's jurisdiction might be set up, but if established, 
judgment could be rendered only for the amount of which the court had 
jurisdiction. In an action by indorsee after maturity of a promissory note, 
an indebtedness of the payee to the maker, existing at the date of the trans- 
fer of the note, is not a counterclaim, but a defense, and the fact that such 
indebtedness exceeds the jurisdictional limit of the court will not oust it of 
jurisdiction. Lynch v Free, 64 Minn. 277, 66 N. W. 973. See contra Piquet 
V. Administrator, Dudley (Ga.), 20. And facts which constitute a counter- 
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claim may perhaps be pleaded as a defense, even though the amount of such 
claim is not within the jurisdiction of the court. Griswold v. Pieratt, supra. 

Criminai, IvAw — Burden of Proof— Rbasonable Doubt — Insanity — 
Contradictory and Inconsistent Instructions. — On a trial for murder 
the judge instructed the jury that after evidence of the insanity of the defend- 
ant had been produced ' 'the prosecution must prove his sanity by a fair pre- 
ponderance of credible evidence." Later in his charge the judge gave the 
instruction that "if you are not satisfied beyond a reasonable doubt that the 
defendant was sane" the verdict should be one of acquittal. Held, that these 
charges were not inconsistent and contradictory. Egnor v. People (1903) , 175 
N. Y. 419, 67 N. B. 906. 

Upon the conclusion of the charge the defendant objected and asked for 
an instruction that the state must prove sanity beyond a reasonable doubt, 
whereupon the judge gave the following charge: "The duty is upon the peo- 
ple to satisfy you as to the sanity of the defendant bv a preponderance of the 
evidence, but in considering that evidence if you have any reasonable doubt 
as to defendant's sanity he should be acquitted." It is well settled that incon- 
sistent and contradictory instructions upon the same material point is ground 
for reversal. Blashfield's Instructions To Juries, § 73; Abbott's Civii, 
Jury Trials, p. 429; Thompson on Trials, I 2326. But the question of diffi- 
culty is whether or not the rules laid down ar^inconsistent and contradictory. 
In this case the majority decided that the charges read together are clear and 
free from conflict. In the dissenting opinion Vann, J., says the jury 
"could not tell which rule was to guide them, nor whether there was any dif- 
ference between a preponderance of evidence and proof beyond a reasonable 
doubt. In the same sentence they were given a wrong rnle and a right rule, 
and they were free to follow either." It seems clear that two contradictory 
rules were here given upon the same material point, and the dissenting 
opinion appears to have the support of the great weight of authority. People 
v. Valencia, ^2 Qsi\. 552; Clare v. People, 9 Colo. 122, 10 Pac. Rep. 799; 
State V. Keasling, 74 Iowa 528, 38 N. W. Rep. 397; McDougall v. State, 88 
Ind. 24; Howell v. State, 61 Neb. 391, 85 N. W. Rep 289; State v. Peel, 23 
Mon. 358, 59 Pac. Rep. 169; State v. Singleton (1903 1, — Kan. — , 74 Pac. 
Rep. 243; Yerkes v. N. P. Ry. Co., 112 Wis. 184, 88 N. W. Rep. 33; Morris 
V. Warlick (1903), — Ga. — , 45 S. B. Rep. 407. 

Criminal Law— Evidence — Competency of Wife — Manner 
op Showing Incompetency — Suppression of Evidence. — In a prose- 
cution for homicide defendant testified that he had married the chief witness 
for the state on the day before the trial. The state then called said witness 
over the objection of defendant, and asked her certain questions, to which 
objection was made on the ground that the witness was the wife ofthedefend- 
ant and therefore incompetent. Thereupon the court questioned the witness 
and upon her affirmance of the marriage excused her. Held, that it was 
prejudicial error to call the witness to the stand. Moore v. State (1903), Tex. 
Cr. App. — 75 S. W. Rep. 497. 

The majority opinion is based upon the idea that the state's sole object in 
placing the witness on the stand was "to force the defendant to object to his 
wife's testifying against him in order to get the benefit of her testimony thus 
far in aid of the supposition and theory that defendant had married the wit- 
ness to suppress her testimony." It does not appear that any evidence was 
offered except that of defendant, to prove the marriage, or that the defendant 
requested an examination of the witness on her voir dire. The majority of the 



